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A

ACCOUNTING

Auditor malpractice, defending at pleading stage,
analysis, 147

Fraud. See FRAUD

Tax evasion, accountant failure to detect
underreporting not defense (1st Cir.), 169

ADVERTISING See MARKETING

AFFIDAVITS

Competency for estate planning purposes, exclusion
for failure to attach medical records (Wyo.), 559

Legal malpractice, indigent affidavit requirement
(Ga), 366

Medical malpractice

—Affidavit not superseded buy later taken deposition
(Tenn. Ct. App.), 390

—Contradiction of earlier deposition, summary
judgment not precluded (Ohio), 381

—Declaration signed under perjury penalty acceptable
(Nev.), 336

—Reasonable belief in credentials (Mich. Ct. App.), 31

AGE DISCRIMINATION

Discovery, arbitration restriction unconscionable
(N.D. Cal.), 483

Late filed expert report, same report filed in earlier suit
(10th Cir.), 363

Mandatory retirement age for state troopers,
conflicting proof on ability to perform job (Vt.), 393

ALABAMA
Necessity, attic stairway faulty installation,
engineering license not needed (Ala.), 82

AMERICANS WITH DISABILITIES ACT (ADA)
Major bodily functions list, effect on use of experts,
396

ANTITRUST

Class actions

—Chemical manufacturers, manageability not
determinative factor in certifying (Iowa), 40

—Conlflicting expert evidence scrutinized at
certification stage (E.D. Pa.), 464

—Dukes v. Wal-Mart Stores rigorous analysis rule,
implications, analysis, 501

—Expert testimony analysis at certification stage,
Hydrogen Peroxide decision, 324

—Hospital pricing, certification rejected prior to
ruling on admissibility of expert report (N.D. Ill.),
234

—Legal opinion on how court should rule rejected
(Ark.), 59

—Pineapple market, selective facts testimony rejected
(2d Cir.), 557

—Thermostats, economic evidence improperly denied
at early stage (Vt.), 5

Damages

—Artificial tooth manufacturer, leeway allowed in
hypothetical (M.D. Pa.), 260

—Automotive price-fixing, failure to show link
between violations and dealership financial
difficulties (U.S., rev den), 513

—Fed. R. Evid. 803(3) hearsay exception use to
prove, analysis, 70

Geographic market, economic proof, size of market
too small (E.D. Tenn.), 418

Legal malpractice, economist definition of relevant
market as proof of underlying claim (Cal. Ct. App.),
111

Market definition

—Auto racing, testimony deviating from standardized
test (6th Cir.), 11

—Gambling, night club owners not qualified (9th
Cir.), 163

Nurses' wage-fixing claims, testimony on
anticompetitive effect (N.D.N.Y.), 391

Pharmaceutical company re generic manufacturer,
indirect purchaser class action denied certification
(ED.Pa.), 510

APPRAISALS See VALUATION

ARBITRATION

Discovery restriction unconscionable (N.D. Cal.), 483

Use of experts in proceedings, Natl. Acad. of
Arbitrators, 323

‘Wrongful death, detailed expert interrogatory deemed
waiver of right (N.C. Ct. App.), 530

ARCHITECTS
Unwritten consensus sufficient to establish standard of
care (N.J. Super. Ct. App. Div.), 14

ARIZONA
Daubert standards, legislation moving to Frye
standard signed, 267

ARKANSAS

Antitrust, legal opinion on how court should rule
rejected (Ark.), 59

Medical malpractice, bar against defendant testifying
as expert upheld (8th Cir.), 409

ASBESTOS

Automotive products workplace exposure, causation
experts support verdict (N.J. Super. Ct. App.), 233

Causation testimony, occupational exposure re
smoking as cause of pleural thickening (Pa.), 389

Railworkers, failure to prove economic damages not
bar to noneconomic damages (Miss.), 60

Refinery worker's lay testimony allowed to determine
if consumer safety expectations in 1950s and 1960s
met (Cal. Ct. App.), 450

ATTORNEYS

Anders no-merit brief, reference to proceeding
sufficient to warrant confidence in counsel's opinion
required (7th Cir.), 264

Conflicts of interest, prior representation, waiver must
be unqualified (Cal. Ct. App.), 411

Fees

—LExpert reports, dismissal for failure to produce, fees
mandated (Tex.), 463

—Reasonableness determination requires expert (Fla.
Dist. Ct. App.), 418

Malpractice. See LEGAL MALPRACTICE

Misappropriation of funds, post-9/11 trauma supports
lack of intent (N.Y. App. Div.), 421

Misrepresentation of expert's finding, claims against
law firm to proceed (E.D. Pa.), 560

Patents, expert not barred from working for client's
former litigation opponent (Tex. App.), 65

Privileged communications. See PRIVILEGED
COMMUNICATIONS

Pro hac vice status, improper contract of expert by
opposing party (N.C.), 365

B

BANKING
Proxies, failure to disclose year-end bonuses, media-
based reports inadmissible (S.D.N.Y"), 39

BIAS

Board certified physician, exclusion for serving as
plaintiff's witness on multiple occasions (1st Cir.),
388

Disability benefits, medical evaluator required to
answer interrogatories (S.D. Ind.), 280
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Judge comments on intention to inspect credentials and
writing on Internet (4th Cir.), 344

Juror and witness contact during trial (Md.), 470

Medical malpractice

—Expert and defendant use of same insurer (Ky.), 551

—Expert's finances and litigation history, discovery
order unfairly burdened witness (N.J. Super. Ct.
App. Div.), 579

BUILDING AND CONSTRUCTION

Architects, unwritten consensus sufficient to establish
standard of care (N.J. Super. Ct. App. Div.), 14

Occupational safety expert may testify on duty owed
by contractor to subcontractor (Md. Ct. Spec. App.),
287

Sidewalk defect, building code expert photographic-
based calculations barred (N.D. I11.), 602

C

CALIFORNIA

Asbestos, refinery worker's lay testimony allowed to
determine if consumer safety expectations in 1950s
and 1960s met (Cal. Ct. App.), 450

Attorneys, conflict of interests, waiver must be
unqualified (Cal. Ct. App.), 411

Bernzomatic torch explosion, expert testimony
required (9th Cir.), 255; (U.S., rev den), 530

Discovery, arbitration agreement restricting
unconscionable (N.D. Cal.), 483

Interrogatories, psychiatric examination by opposing
counsel, monitoring by counsel in another room
requires exceptional circumstances (Cal. Ct. App.),
598

Legal malpractice, antitrust, economist definition of
relevant market sufficient (Cal. Ct. App.), 111

San Francisco police, class action age discrimination,
failure to establish commonality (N.D. Cal.), 471

Slip-and-fall injuries, unattended hospital patient fall
from walker, expert not required (Cal. Ct. App.), 41

Tire manufacturing solvent exposure, non-Hodgkins
lymphoma, failure to establish causation (Cal. Ct.
App.), 538

CARS See MOTOR VEHICLES

CAUSATION

Antitrust, use of Fed. R. Evid. 803(3) hearsay
exception to prove, analysis, 70

Autism link to accident-caused brain injury rejected
(11th Cir.), 340

Chemical exposure. See CHEMICALS

Daubert guidelines. See DAUBERT GUIDELINES
AND ANALYSIS

Fires. See FIRES

Fosamax, jaw bone disorder. See
PHARMACEUTICALS

Halogen lamp defect, failure to address alternative
theories (Tex.), 339

Herbicide-caused crop loss, lack of causation expert
dooms claim (7th Cir.), 585

Hurricane Katrina-caused damage, opinion based on
years later inspection of similar property (S.D.
Miss.), 442

Medical causation. See MEDICAL CAUSATION

Plutonium contaminated property, mere exposure
insufficient to establish damages (10th Cir.), 469

Res ipsa loquitur, cataract surgery, infection-caused
injury, failure to trace source (Ill. App. Ct.), 448

Securities fraud class action, fraud-on-the market
presumption requires link between
misrepresentations and loss at certification stage
(5th Cir.), 134

Soil excavation cave-in, soil expert testimony based
solely on photos inadequate (OSHA), 146

CHEMICALS

Antitrust, EPDM manufacturers, manageability not
determinative factor in certifying class action
(Iowa), 40



CHEMICALS —Contd.

Benzene-caused cancer

—Statistically insignificant studies, testimony relying
on rejected (5th Cir.), 489

—Studies fail to support expert opinion (S.D. Ohio),
83

—Summary judgment reversed for failure to conduct
Daubert hearing (Tex. App.), 488

Carbon monoxide exposure from rental U-Haul,
speculation on manner of gas entering cabin rejected
(3d Cir.), 531

Diacetyl, popcorn-related lung injury, dismissal for
inadequate causation (E.D. Wash.), 393

Dursban-caused injuries

—Cerebral palsy and heart-liver problems,
comparative analysis rejected (8th Cir.), 601

—Non-hodgkins lymphoma, testimony barred for
flawed methodology and differential diagnosis
(W.D. Pa.), 137

Formaldehyde, FEMA trailers, industrial hygienist
false statements in unrelated case not bar to
testimony (5th Cir.), 581

Gadolinium-caused Nephrogenic Systematic Fibrosis,
expert testimony admissible (N.D. Ohio), 257

Gas can explosion, evaporation rate of aged gasoline,
unknown error rate and lack of literature not bar (D.
Utah), 554

Herbicide-caused crop loss, lack of causation expert
dooms claim (7th Cir.), 585

Hexavalent chromium-caused dermatitis, watch straps,
conclusory report not stating relevant standards
rejected (W.D. La.), 62

Hydrogen sulfide, failure to establish exposure level
(8th Cir.), 289

Lye cleaner caused injuries, design defects, inadequate
warning claims dismissed (N.Y. App. Div), 37

Manganese welding rod fume-caused Parkinson's
disease, speculative causation rejected (6th Cir.),
461

Nickel, judicial notice of toxicity levels needed
rejected (N.D.N.Y.), 263

Paint fumes, multiple chemical sensitivity, speculative
proof rejected (Kan.), 531

Plutonium contaminated property, mere exposure
insufficient to establish damages (10th Cir.), 469

Sodium dichromate-caused lung cancer, smoker fails
to establish causation (N.Y. Sup. Ct.), 87

Tire manufacturing solvent exposure, non-Hodgkins
lymphoma, failure to establish causation (Cal. Ct.
App.), 538

Uranium, mine radiation exposure, throat cancer, “but
for” test not met (10th Cir.), 490

Vinyl chloride discharges, average exposure
determination and cancer cluster failure to show
classwide exposure (E.D. Pa.), 144

CHILD ABUSE

CAT scan interpretation, expert need not have same
credentials as preparer of source material (Ind. App.
Ct.), 413

Hearsay, statements made to nurse examiners not
categorically rejected (N.M.), 536

Proof of improper interviewing techniques allowed
(Ky.), 227

Reliability of 3-year old, expert barred from testifying
(111.), 600

CHILD PORNOGRAPHY
Computer cache of temporary Internet files not proof
of intentional possession (N.Y. App. Div.), 562

CHOICE OF FORUM See FORUM SELECTION

CLASS ACTIONS

Age discrimination, police promotions, failure to
establish commonality (N.D. Cal.), 471

Air pollution, vinyl chloride discharges, average
exposure determination and cancer cluster failure to
show classwide exposure (E.D. Pa.), 144

Antitrust. See ANTITRUST

Burden of proof and evidentary standards, analysis,
369

Consumer credit, misleading dunning letters, faulty
survey (7th Cir.), 131

Daubert analysis at certification stage, analysis, 540

Economic proof of deceptive trade practices
(S.D.N.Y.), 444

Employment litigation, sampling techniques best use,
analysis, 474

Environment, real property contamination, individual
determinations defeat certification (M.D. Ala.), 537

Mass torts, challenging peer-reviewed scientific
literature, 397

Product liability

—Conclusive ruling on admissibility required at
certification stage (7th Cir.), 201

—Daubert considerations as pre-certification stage,
analysis, 348

—Motorcycle defects, expert evidence admissible at
certification stage (N.D. I11.), 38

—Peer-reviewed scientific literature, challenging, 397

—Plumbing pipes, pre-certification of mean time to
failure calculations admissibility deferred (D.
Minn.), 261

Securities, fraud-on-the market presumption requires
link between misrepresentations and loss at
certification stage (5th Cir.), 134

Sex discrimination certification, statistical evidence
upheld (9th Cir.), 219; role of experts at certification
stage, analysis, 423; antitrust implications, analysis,
501

Stock drop litigation, valuation expert using
alternative investment methodology demonstrates
injury-in-fact (E.D. Pa.), 209

COLORADO
Computer search of victim and family member
computers (Colo.), 358

COMPETENCY
Affidavits, exclusion for failure to attach medical
records (Wyo.), 559

COMPUTERS

Apple iPhone source code, speculation as to value of
insufficient to compel discovery (N.D. Cal.), 196

Child pornography possession and procurement, cache
of temporary Internet files not proof of intentional
possession (N.Y. App. Div.), 562

Computer and cell phone search fails to satisfy Menke
standards (Fla. Dist. App.), 282

Computer Fraud and Abuse Act, use of confidential
data not actionable (N.D. Ill.), 68

Data theft, spoilation and suspicious defendant
testimony, neutral expert exam (D. Conn.), 359

E-discovery. See DISCOVERY

E-mail retrieval of personal messages to attorney on
company laptop violated privacy (N.J.), 193

Electronic data loss, adverse interference instruction
issued (D.N.H.), 512

Fourth Amendment application, Special Report, 211

Medical malpractice, evidentiary implications on
switch to electronic records, analysis, 498

Patent infringement, circuit boards, jury acted within
discretion in crediting plaintiff's expert (Fed. Cir.),
209

CONFERENCES AND MEETINGS
American Bar Ass'n, 92

Biotechnology Industry Organization, 564
National Academy of Arbitrators, 323
National Employment Lawyers Ass'n, 396

CONFLICTS OF INTEREST See also BIAS
Attorneys, prior representation, waiver must be
unqualified (Cal. Ct. App.), 411

CONNECTICUT
Orthopedic implant screw failure, strict liability,
modified consumer expectation used (N. Conn.), 16
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CONSTRUCTION See BUILDING AND
CONSTRUCTION

CONTROLLED SUBSTANCES See DRUGS

COPYRIGHTS
Expert report lacking discussion of basis and reasons
for opinion rejected (6th Cir.), 284

COURT-APPOINTED EXPERTS

Tenn. approves use of volunteers by district AGs
(Tenn.), 42

World Trade Center responders, settlement offer
rejected as unfair, judge to appoint team to
administer claims (S.D.N.Y.), 174

CRIMINAL LAW AND PROCEDURE See also
FORENSIC ANALYSIS

Ancillary jurisdiction over subpoenaed expert fees (8th
Cir.), 417

Child pornography possession and procurement, cache
of temporary Internet files not proof of intentional
possession (N.Y. App. Div.), 562

Child sex abuse

—Proof of improper interviewing techniques allowed
(Ky.), 227

—Reliability of 3-year old, expert barred from
testifying (I11.), 600

Controlled substances. See also DRUGS

—Bias, juror and witness contact during trial (Md.),
470

—Drug dealer unqualified to interpret drug trafficking
terminology (D.C. Cir.), 285

—Over prescribing, admission of video showing
proper patient exams harmless error (6th Cir.), 10

—Witness reporting results of analysis by another
expert violates right to confrontation (N.C. Ct.
App.), 230

Discovery, right to speedy trial, state delay in funding
for indigents' experts (Ga.), 196

DNA testing. See DNA TESTING

E-discovery, computer search of abuse victim and
family member computers (Colo.), 358

Financial fraud. See FRAUD

Frivolous appeals, Anders no-merit brief, reference to
proceeding sufficient to warrant confidence in
counsel's opinion required (7th Cir.), 264

Illegal drugs. See Controlled substances, this heading

Lay testimony, Medicare fraud, HHS special agent
testimony deemed direct proof (N.D. Cal.), 290

Mental disease, psychiatrist testimony on Asperger's
disorder irrelevant in murder case (Minn.), 532

Scope of witness questioning, questions contrary to
attorney assertion (10th Cir.), 365

Sentencing phase. See SENTENCING

Sexual assault, nurse opinion on consistency of
injuries with assault not legal opinion (Ind. Ct.
App.), 113

Statements against interest, expert on false confessions
rejected as confusing (W.Va.), 202

D

DAMAGES

Antitrust

—Artificial tooth manufacturer, leeway allowed in
hypothetical (M.D. Pa.), 260

—Fed. R. Evid. 803(3) exception use, analysis, 70

Antitrust, automotive price-fixing, failure to show link
between violations and dealership financial
difficulties (U.S., rev den), 513

Asbestos, failure to prove economic damages not bar
to noneconomic damages (Miss.), 60

Auto accident injuries, course of medical treatment
may not be challenged (Ind.), 133

Employment lost wages formula, degree of future
earnings impairment testimony necessary (N.H.),
361

National origin discrimination, tax implications of
award, expert proof allowed (E.D. Pa.), 143



DAMAGES —Contd.

Patents

—Hypothetical negotiations-based calculations

— —Allowed (Fed. Cir.), 311

— —Reasonableness, Daubert analysis of expert
testimony, 608

—Royalties, failure to link licensing to infringement
(Fed. Cir.), 118

—Trial judge proper gatekeeper of testimony (Fed.
Cir.), 9

Plutonium contaminated property, mere exposure
insufficient to establish damages (10th Cir.), 469

DAUBERT GUIDELINES AND ANALYSIS

Arizona, legislation moving to Frye standard signed,
267

Bendectin to vaccine-caused autism, evolving judicial
scrutiny, practitioner analysis, 237

Benzene exposure, summary judgment reversed for
failure to conduct Daubert hearing (Tex. App.), 488

Bernzomatic torch explosion, expert testimony
required (9th Cir.), 255; Daubert application in
diversity suits upheld (U.S., rev den), 530

Bone screw defect, reliance on medical journal articles
not based on epidemiological data (11th Cir.), 435

Class action certification stage, analysis, 540

Differential diagnosis based on experience and review
of medical literature sufficient (E.D. Va.), 312

Drunk driving

—Field sobriety test, Frye standards applicability to
opinion of police officer (Kan.), 387

—Horizontal gaze nystagmus test, reliability of field
sobriety test needs to be established (Neb.), 254

Elbow implant, rigid application of Daubert to
exclude expert overturned (9th Cir.), 129; rehearing
denied, 231

EPA greenhouse rules, application of Daubert
analysis, 120

Expert opinion not generally accepted barred (Miss.),
79

Fosamax-caused jaw bone disorder, causation expert
testimony allowed (S.D.N.Y.), 83

Gadolinium-caused Nephrogenic Systematic Fibrosis,
expert testimony admissible (N.D. Ohio), 257

Hip implants, metal ejection theory not subject to
testing or peer review fails Daubert (M.D. Ga.), 581

Hormone theraphy-caused breast cancer, causation
testimony rejected (E.D. Ark., D. Minn.), 466

Ladders, microscopic exam producing micro-crack
theory reliable (4th Cir.), 35

Manganese welding rod fume-caused Parkinson's
disease, speculative causation rejected (6th Cir.),
461

Medical malpractice

—Coronary stents, nickel allergic reaction, novel
theory lacking general acceptance fails Frye (Wash.
Ct App.), 115

—Open-heart surgery, circulatory arrest induced
pleural effusion, rejection of testimony for lack of
experience or literature (3d Cir.), 555

Motor vehicle design defects, rollover claims, Jordan
Rollover System crush test unreliable (W.D. Okla.),
203

Motorcycle circuit breaker defect, molten metal
analogy to spattered blood fails Frye (Wash. Ct.
App.), 577

Narcotic intoxication-caused death, analytical gaps in
physician testimony go to weight (5th Cir.), 174

Pain pump-caused chondrolysis, expert testimony
passes Daubert test (S.D. Ohio), 172

Patents, hypothetical negotiations-based calculations
reasonableness, analysis, 608

Pharmaceuticals

—Phenylpropanolamine based cold medicine-caused
neurological illness, bare analogy from reported
cases insufficient (Iowa), 105

—Trial court failure to perform analysis, drugmakers
seek review (U.S., rev sought), 279; (rev den), 343

Sex discrimination, class certification, Daubert does
not require analysis of persuasiveness (9th Cir.),
219; role of experts at certification stage, analysis,
423; antitrust implications, analysis, 501

DEFAMATION

Ethics standards testimony admissible in prosecutor's
claims against ex-employer to establish malice
(Wash. Ct. App.), 92

DEFENSES

Hydraulic lift platform failure, expert need not address
product misuse (I1l. Ct. App.), 315

Tax evasion, accountant failure to detect
underreporting not defense (1st Cir.), 169

DELAWARE

Medical causation, testimony of expert unaware of pre-
motor vehicle accident treatment excluded (Del.),
249

Medical malpractice

—Biopsy of wrong organ (Del.), 367

—~Qualifications, testimony of hospital former chief
surgeon improperly excluded (Del.), 466

Motor vehicle accident, testimony by expert not
visiting scene barred (Del.), 440

Slip-and-fall injuries, duty to keep floors clear of
spills, expert not required (Del. Super. Ct.), 114

DEMONSTRATIVE EVIDENCE
Ship unseaworthiness, photograph of unsafe practices
to support injury claim (1st Cir.), 515

DEPOSITIONS

Expert report barred unless author available (Tenn.),
55

Non-testifying accident investigator deposition may
not be queried by expert (Tenn. Ct. App.), 118

DESIGN DEFECTS See also PRODUCT SAFETY
AND LIABILITY

Cars. See MOTOR VEHICLES

Coffee cup burn injury, testimony rejected for lack of
intellectual rigor and analytical basis (2d Cir.), 529

Lye cleaner caused injuries, inadequate warning
claims dismissed (N.Y. App. Div), 37

Medical devices. See MEDICAL DEVICES

Motorcycles. See MOTOR VEHICLES

SUVs. See MOTOR VEHICLES

Timex watch straps, hexavalent chromium-caused
dermatitis, conclusory report not stating relevant
standards rejected (W.D. La.), 62

Vending machine fire, causation, theory based on
speculation improper (E.D. Pa.), 66

DIFFERENTIAL DIAGNOSIS See
METHODOLOGY

DISABILITY BENEFITS

Bias, medical evaluator required to answer
interrogatories (S.D. Ind.), 280

Vocational rehabilitation expert opinion of fitness for
work rejected in favor of treating physician (5th
Cir.), 231

DISCLOSURE

Bank of Am. proxy failure to disclose Merrill Lynch
year-end bonuses, media report-based opinion
inadmissible (S.D.N.Y.), 39

Product liability, FDA proposed expansion of
information of applications and clinical findings,
misuse potential, 451

Supreme Ct. expert witness disclosure rule changes
approved, 266; rule takes effect, 588

DISCOVERY
Arbitration restriction unconscionable (N.D. Cal.), 483
Computer files. See FORENSIC ANALYSIS
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Criminal procedure, right to speedy trial, state delay in
funding for indigents' experts not violation (Ga.),
196

Deposition use as proof (Neb.), 336

Design defects, ObTape Transobdurator sling,
substantial equivalence review, competitor ordered
to produce data (M.D. Ga.), 56

Disability benefits, medical evaluator required to
answer questions on bias (S.D. Ind.), 280

Disclosure of report 18 days after deadline insufficient
to exclude (Fed. Cl.), 357

Drug-dogs, uncertainty of dog's capabilities required
to allow expert (6th Cir.), 493

E-discovery

—=Collection process and issues, 589

—Computer search of victim and family member
computers (Colo.), 358

—Defense expert right to hard drive copy (Wash.), 337

—Federal litigation, use boosts plaintiff's costs,
survey, 176

—Forensic proof of file deletion of laptop files results
in dismissal of harassment claims (Mich. App.), 57

—Metadata preservation, Analysis & Perspective, 43

—Spoilation of evidence, failure to show bad faith
thwarts summary judgment (D.D.C.), 485; analysis,
520

E-mails, privileged communications inadvertently sent
to expert required to be disclosed (S.D. Ohio), 108

Electronic data loss, adverse interference instruction
issued (D.N.H.), 512

Emotional distress, mental exam by defense expert
ordered (E.D. Cal.), 163

Finances and litigation history order unfairly burdened
expert (N.J. Super. Ct. App. Div.), 579

Health benefit denial, additional discovery of conflict
of interest of independent expert allowed (D. Neb.),
165

Interrogatories, psychiatric examination by opposing
counsel, monitoring by counsel in another room
requires exceptional circumstances (Cal. Ct. App.),
598

Medicare fraud, expert referral to DOJ memos
requires production of documents (D. Idaho), 80

MTBE contamination, industry-funded toxicity study,
access raw data (S.D.N.Y.), 438

NIH peer-review data, privilege recognized (D. Del.),
281

Physician license disciplinary proceeding,
investigative records ordered disclosed (Fla. Dist.
Ct. App.), 487

Sanctions, water heater gas control, reports from
nontestifying experts in settled cases not basis (Ind.
App. Ct.), 225

Securities fraud, internal accounting documents to
prove loss causation not accessible (S.D. Tex.), 199

Speculation as to value of additional data insufficient
to compel (N.D. Cal.), 196

Work product doctrine yields to discovery of expert
communications (Pa. Super. Ct.), 486

‘Wrongful death, arbitration of negligence claims,
detailed expert interrogatory deemed waiver of
arbitration right (N.C. Ct. App.), 530

Zyprexa litigation, confidential documents, permanent
injunction bars disclosure (2d Cir.), 437

DISCRIMINATION

Age discrimination, RIFs, statistical link between age
and likelihood of termination (D. Me.), 251

Employment discrimination, emotional distress claim,
mental exam by defense expert ordered (E.D. Cal.),
163

Gender discrimination, significant statistical disparity
testimony allowed (S.D.N.Y.), 137

National origin discrimination, tax implications of
award, expert proof allowed (E.D. Pa.), 143

Race. See RACE DISCRIMINATION

Sex. See SEX DISCRIMINATION



DISTRICT OF COLUMBIA
Medical malpractice, trimester abortion, national
standard of care (D.C.), 339

DIVORCE
Legal malpractice, expert required (Me.), 562

DNA TESTING

Autopsy results, nonperforming expert testimony
restricted to personal conclusions (Okla. Crim.
App.), 314

Confrontation clause not applicable to proving match
(I1L), 416

Nonexclusion of defendant testimony requires
testimony on statistical significance (Mass.), 86

Rape, misstatement of match probability insufficient to
exclude (U.S., rvs), 33

DRUGS See also PHARMACEUTICALS

Controlled substances

—Criminal procedure. See CRIMINAL LAW AND
PROCEDURE

—Drug-dog, expert only allowed to challenge dog's
capabilities (6th Cir.), 493

—Hearsay, dealer ledgers, testimony on why kept fails
business records exception (5th Cir.), 558

—NarTest Machine, failure to demonstrate reliability
bars evidence (N.C. Ct. App.), 36

—Over prescribing, admission of video showing
proper patient exams harmless error (6th Cir.), 10

—Police officer visual identification insufficient (N.C.
Ct. App.), 534

—Profiling of courier mental state, ADEA agent
testimony linking defendant to characteristics
inadmissible (5th Cir.), 491

—Visual identification unreliable (N.C.), 341

—Workers' compensation impairment exception,
ignoring proof of difficulty of identifying individual
high on marijuana results in set aside of award
(Kan. Ct. App.), 320

Over-the-counter, Motrin-caused blindness, exclusion
of label with expert's handwritten warning
suggestions proper (Cal. App. Ct.), 533

DRUNK DRIVING See MOTOR VEHICLES
E
E-DISCOVERY See DISCOVERY

ECONOMIC SUBSTANCE
Codification and new case law impact, analysis, 293

ELECTRONIC MEDIA See COMPUTERS

EMOTIONAL DISTRESS
Employment discrimination, mental exam by defense
expert ordered (E.D. Cal.), 163

ENVIRONMENT

Air pollution

—EPA greenhouse rules, application of Daubert
analysis, 120

—Liquor distillery, odor and particulate trespass
claims, off-site testing data sufficient (W.D. Ky.), 68

—Vinyl chloride discharges, average exposure
determination and cancer cluster failure to show
classwide exposure (E.D. Pa.), 144

Chevron/Ecuador dispute

—E-cuador removes judge for inaction on fraud claims
(Sup. Ct. Nueva Loja), 519

—LExpert reports on contamination called fraudulent
(N.D. Ga.), 197

Discovery, industry-funded MTBE toxicity study,
access raw data (S.D.N.Y.), 438

Mold exposure, expert not needed (Mich. Ct. App.), 15

Paper mill contamination, class certification defeated
by need for individual determinations (M.D. Ala.),
537

Plutonium contaminated property, mere exposure
insufficient to establish damages (10th Cir.), 469
Tanker discharges, exclusion of testimony linking oil
samples in discharge hose results in defense verdict

(S.D. Tex.), 264

ERISA

Actuary malpractice, failure to detect flawed data from
pension plan, claims dismissed (N.D. Ohio), 209

Stock drop litigation, valuation expert using
alternative investment methodology demonstrates
injury-in-fact to pursue class action (E.D. Pa.), 209

ESTATE TAX

Accuracy-related penalty, reliance on inexperienced
attorney and accountant reasonable (2d Cir.), 176

Real property valuation, future zoning properly
assumed (5th Cir.), 602

EVIDENCE See also specific type of evidence

Discovery. See DISCOVERY

Electronic evidence, collection process and issues, 589

Motion judge evidentiary ruling not bar to re-raising at
trial (N.Y. App. Div.), 337

Spoilation, computer data, failure to show bad faith
thwarts summary judgment (D.D.C.), 485; analysis,
520

EXPERT REPORTS

Author required to be available for deposition (Tenn.),
55

Biotechnology patents, reports held to high standards,
564

Chevron/Ecuador oil contamination claims

—E-cuador removes judge for inaction on fraud claims
(Sup. Ct. Nueva Loja), 519

—Reports on contamination called fraudulent (N.D.
Ga.), 197

Class certification rejected prior to ruling on
admissibility of competing reports (N.D. Ill.), 234

Copyright infringement, report lacking discussion of
basis and reasons for opinion rejected (6th Cir.), 284

Criminal proceeding, reliance on pretrial bail report at
sentencing hearing (2d Cir.), 417

Davol Bard Composix Kugel Hernia Mesh patch,
failure to inform patient of recall not malpractice
requiring report (La. Ct. App.), 250

Medical malpractice

—Birth injuries, minute differences in risk factors
(Tex. App.), 385

—Delayed diagnosis related pain, report sufficient
(Tex. App.), 32

—XKanee injury, no link between injury and breach of
care (Tex. App.), 338

—Multiple reports, use to establish standard of care
(Tex. App.), 385

—Neurologist's tying of opinion to facts of case
adequate (Tex. App.), 599

—Port-a-cath misplacement, board certified physicians
qualified (Tex. App.), 7

—Prescription drug firm providing oxygen deemed
health care provider for report requirement (Tex.
App.), 312

—Septic infection, failure to set forth standard of care
dooms report (Tex. App.), 31

—Treating physician opinion not determined at time
of treatment (7th Cir.), 463

Necessity. See NECESSITY

Occupational exposure induced asthma, report
generated for purpose of litigation inadmissible
hearsay (Tenn.), 60

Sexual assault, claims against orthopedist not health
liability action requiring report (Tex. App.), 313

Untimely reports

—Age discrimination, same report filed in earlier suit
(10th Cir.), 363

—Disclosure 18 days after deadline insufficient to
exclude (Fed. Cl.), 357

—Whistleblower claims barred (M.D. Pa.), 57
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EYEWITNESS TESTIMONY

Reliability

—Expert proof admissible (Utah), 29

—Presumption of admissibility of expert to refute
rejected (Md.), 89

‘Wrongful death, inference of conscious pain and
suffering (Md.), 509

F

FALLS AND INJURIES See SLIP-AND-FALL
INJURIES

FAMILY AND MEDICAL LEAVE ACT (FMLA)
Serious health condition, expert needed to supplement
lay medical evidence (3d Cir.), 140

FEDERAL PREEMPTION See PREEMPTION

FEES

Attorney's fees

—LExpert reports, dismissal for failure to produce, fees
mandated (Tex.), 463

—Return of fees for work never performed, expert not
required (Tenn. Ct. App.), 321

Criminal proceedings, ancillary jurisdiction over
subpoenaed expert fees (8th Cir.), 417

E-discovery boosts costs in federal litigation, 176

Expert fees

—Investors seen as funding source, Special Report,
178

—Preparation time, costs not authorized (N.C. Ct.
App.), 561

FIDUCIARY DUTY

Stock drop litigation, valuation expert using
alternative investment methodology demonstrates
injury-in-fact to pursue class claims (E.D. Pa.), 209

FINANCIAL FRAUD See FRAUD

FIREARMS AND WEAPONS

Tasers, wrongful death

—LExpert testimony on narrow time frame between
shot and death raises question of fact (D. Colo.), 205

—Timing alone insufficient to allow trial (9th Cir.),
205

FIRES

Causation

—Halogen lamp defect, failure to address alternative
theories (Tex.), 339

—Vending machine defect, malfunction theory based
on speculation improper (E.D. Pa.), 66

Gas can explosion, evaporation rate of aged gasoline,
unknown error rate and lack of literature not bar (D.
Utah), 554

Qualifications, kitchen range, electrical engineering
degree and 3,000 fire investigations (M.D. La.), 221

Testing, Bernzomatic torch explosion, insufficient
testing results in rejection of testimony (9th Cir.),
255; (U.S., rev den), 530

FLORIDA

Attorney's' fees, reasonableness determination requires
expert (Fla. Dist. Ct. App.), 418

Computer search fails to satisfy Menke standards (Fla.
Dist. App.), 282

Discovery, physician disciplinary proceeding,
investigative records ordered disclosed (Fla. Dist.
Ct. App.), 487

SUV rollover, photos, videos, and charts, doctrine of
substantial similarity improperly applied (Fla. Ct.
App.), 343

FOOD POISONING

Peanut butter-caused salmonella, failure to link
recalled product or provide medical records (N.D.
Ga.), 518



FORENSIC ANALYSIS See also TESTING

Autopsy results

—Medical examiner not author to report (Me.), 443

—Nonperforming expert testimony restricted to
personal conclusions (Okla. Crim. App.), 314

Baseless claims, scientific knowledge aids judges and
defense counsel in uncovering, 92

Bullet weight, lay and expert testimony admissible
(N.C. Ct. App.), 601

Computers

—Abuse victim and family member computers search
(Colo.), 358

—Data theft, spoilation and suspicious defendant
testimony, neutral expert exam (D. Conn.), 359

—E-mail retrieval of personal messages to attorney on
company laptop violated privacy right (N.J.), 193

—~Fourth Amendment application, Special Report, 211

—Investigation costs not actionable damages or loss
under Computer Fraud and Abuse Act (N.D. IlL.), 68

—Wrongful death, computer and cell phone search
fails to satisfy Menke standards (Fla. Dist. App.),
282

DNA testing. See DNA TESTING

D'Onofrio v. SFX, spoilation of computer data, failure
to show bad faith thwarts summary judgment
(D.D.C.), 485; analysis, 520

Driving record certification, testimony of secretary of
state not required (Me.), 221

Drugs

—Narcotic intoxication, analytical gaps in physician
testimony go to weight (5th Cir.), 174

—Visual identification unreliable (N.C.), 341

—Witness reporting results of analysis by another
expert violates right to confrontation (N.C. Ct.
App.), 230

Drunk driving. See MOTOR VEHICLES

Fentanyl patch toxicity, spectrometry blood test goes
to weight (Tex. App.), 202

Financial fraud, accountant allowed to testify
(D.S.C), 14

Fingerprints, lack of error rate testimony not fatal
(11th Cir.), 584

Noncapital sentencing proceedings, cross-examine
allowed (N.C. Ct. App.), 585

Pathologist testimony on cause of death admissible at
preliminary hearing (Neb.), 514

Va. notice and demand requirement, remanded for
further proceedings (U.S., remand), 33

FORUM SELECTION
Convenience of experts low priority (La.), 561

FRAUD

Attorney misappropriation of funds, post-9/11 trauma
supports lack of intent (N.Y. App. Div.), 421

Baseless claims, scientific knowledge aids judges and
defense counsel in uncovering, 92

Chevron/Ecuador oil contamination claims

—E-cuador removes judge for inaction on fraud claims
(Sup. Ct. Nueva Loja), 519

—LExpert reports on contamination called fraudulent
(N.D. Ga.), 197

Criminal prosecutions, controlled substances, over
prescribing, admission of video showing proper
patient exams harmless error (6th Cir.), 10

Financial fraud

—Accountant allowed to testify (D.S.C.), 14

—Handwriting and corporate governance expert
allowed (E.D.N.Y.), 61

—Lay testimony of observations and perceptions
admissible (5th Cir.), 143

—Mental state, fund managers' manipulation of
investment market, testimony impermissibly draws
legal conclusions (N.D. I1L.), 171

—Organized crime family structure testimony rejected
(3dCir.), 34

Medicare fraud

—Billing fraud, statistician and medical billing code
expert testimony admissible (4th Cir.), 556

—Discovery, expert referral to DOJ memos requires
production of documents (D. Idaho), 80

—Lay testimony, HHS special agent testimony
deemed direct proof (N.D. Cal.), 290

Sanctions, exclusion of testimony for failure to timely
disclose bases of opinion, plaintiffs seek to set aside
(D. Nev.), 284

Securities. See SECURITIES FRAUD

Statute of limitations, medical malpractice, fraudulent
concealment claim creates factual dispute (Tenn. Ct.
App.), 199

FREEDOM OF RELIGION
Satanism and human sacrifice testimony admissible at
sentencing phase (Tex. Crim. App.), 514

FRYE STANDARDS See DAUBERT
GUIDELINES AND ANALYSIS

G

GAMBLING

Antitrust market definition, night club owners not
qualified to testify (9th Cir.), 163

Medical causation linking Requip to gambling fails
(5th Cir.), 161

GEORGIA

Birth injury, bio-mechanical engineer on forces
exerted during labor (Ga. Ct. App.), 390

Continuance, denial of motion not equivalent to
exclusion of expert (Ga.), 552

Discovery, right to speedy trial, state delay in funding
for indigent's experts (Ga.), 196

Engineer testimony based solely on experience (Ga.),
361

Legal malpractice, indigent affidavit requirement
(Ga), 366

ObTape Transobturator sling design defects, panel of
experts leads to denial of summary judgment (M.D.
Ga.), 222

H
HANDWRITING See SIGNATURES

HEARSAY EVIDENCE

Antitrust, use of Fed. R. Evid. 803(3) exception to
prove causation and damages, analysis, 70

Child abuse, statements made to nurse examiners not
categorically rejected (N.M.), 536

Drug dealer ledgers, testimony on why kept fails
business records exception (5th Cir.), 558

Expert report generated for purpose of litigation
inadmissible (Tenn.), 60

I

ILLINOIS

Child sex abuse, reliability of 3-year old, expert barred
from testifying (I11.), 600

DNA testing, confrontation clause not applicable to
proving match (I11.), 416

Drunk driving, field sobriety test complies with Frye
(1L, 141

Res ipsa loquitur, cataract surgery, infection-caused
injury, failure to trace source (Ill. App. Ct.), 448

IMPLANTS See MEDICAL DEVICES

INDIANA

Damages, course of medical treatment may not be
challenged (Ind.), 133

Discovery sanctions, water heater gas control, reports
from nontestifying experts in settled cases not basis
(Ind. App. Ct.), 225

Medical causation, review panel divided opinion not
basis for rejecting summary judgment (Ind. App.
Ct.), 197
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Medical expert need not have same credentials as
preparer of source material (Ind. App. Ct.), 413

Sexual assault, nurse opinion on consistency of
injuries with assault not legal opinion (Ind. Ct.
App.), 113

INTELLECTUAL PROPERTY
Copyrights. See COPYRIGHTS

IOWA

Antitrust class action, chemical manufacturers,
manageability not determinative factor in certifying
(Iowa), 40

Pharmaceuticals, phenylpropanolamine based cold
medicine-caused neurological illness, methodology
fails Daubert (Iowa), 105

J

JUDGES

Workers' compensation, improper consideration of
own experiences in weighing inconsistent evidence
(Tenn.), 65

JURISDICTION
Criminal proceedings, ancillary jurisdiction over
subpoenaed expert fees (8th Cir.), 417

JURY TRIALS

Auto accident reconstruction, opinion based on
preponderance of evidence invaded jury's province
(D.D.C.), 13

Bias, juror and witness contact during trial (Md.), 470

Medical devices, physician duty to disclose off-label
use, testimony creates question fact (D.S.D.), 16

Patents

—Damages, trial judge proper gatekeeper of
testimony (Fed. Cir.), 9

—Infringement, jury acted within discretion in
crediting plaintiff's expert (Fed. Cir.), 209

K

KANSAS

Drunk driving, Frye standards applicability to opinion
of police officer on sobriety test (Kan.), 387

Paint fumes, multiple chemical sensitivity, speculative
proof rejected (Kan.), 531

‘Workers' compensation impairment exception,
ignoring proof of difficulty of identifying individual
high on marijuana results in set aside of award
(Kan. Ct. App.), 320

KENTUCKY

Air pollution, liquor distillery, odor and particulate
trespass claims, off-site testing data sufficient (W.D.
Ky.), 68

Child sex abuse, proof of improper interviewing
techniques allowed (Ky.), 227

Medical malpractice, bias, expert and defendant use of
same insurer (Ky.), 551

L

LABELING OF DRUGS See
PHARMACEUTICALS

LAY TESTIMONY

Accounting fraud, testimony of observations and
perceptions admissible (5th Cir.), 143

Asbestos, refinery worker's testimony allowed to
determine if consumer safety expectations in 1950s
and 1960s met (Cal. Ct. App.), 450

Diamond theft, color of stone, expert not needed (6th
Cir.), 603

FMLA, serious health condition, expert evidence
needed to supplement lay medical evidence (3d
Cir.), 140

Medicare fraud, HHS special agent testimony deemed
direct proof (N.D. Cal.), 290



LAY TESTIMONY —Contd.

Memory loss, treating physician status requires
knowledge and opinions obtained through course of
treatment (S.D.), 110

Motor vehicle accident-caused bruising, phlebotomist
observation deemed (W. Va.), 583

Wiretaps, opinions based on experience and training
impermissible expert proof (4th Cir.), 440

LEGAL MALPRACTICE

Antitrust, economist definition of relevant market
sufficient to establish triable issue (Cal. Ct. App.),
111

Divorce, expert required (Me.), 562

Indigent affidavit requirement (Ga), 366

Landlord-tenant claims, conclusory statement that case
not properly presented insufficient (S.C.), 587

No further inquiry doctrine, use to avoid expert
mandate (Tenn. Ct. App.), 472

Patents, failure to conduct prior art search or
patentability analysis results in summary judgment
(Fed. Cir.), 107

Return of fees for work never performed, expert not
required for breach of contract claim (Tenn. Ct.
App.), 321

LEGAL OPINIONS

Class actions, testimony on how court should rule
rejected (Ark.), 59

Medicare fraud, former employees offering belief of
illegal activities admissible as nonexpert testimony
(6th Cir.), 290

Mental state, fund managers' manipulation of
investment market, testimony impermissibly draws
legal conclusions (N.D. I1L.), 171

Police officer's testimony on legality of search barred
(N.D. 11L.), 286

LOUISIANA

Davol Bard Composix Kugel Hernia Mesh patch,
failure to inform patient of recall not malpractice
requiring report (La. Ct. App.), 250

Design defects, Timex watch straps, hexavalent
chromium-caused dermatitis, conclusory report not
stating relevant standards (W.D. La.), 62

Forum selection, convenience of experts low priority
(La.), 561

M

MAINE

Forensic analysis

—Autopsy results, opinion of medical examiner not
author to report (Me.), 443

—Certification of driving record does not required
testimony of secretary of state (Me.), 221

Legal malpractice, expert required (Me.), 562

MALPRACTICE

Actuaries, failure to detect flawed data from pension
plan, claims dismissed (N.D. Ohio), 418

Auditors, defending at pleading stage, analysis, 147

Legal. See LEGAL MALPRACTICE

Medical. See MEDICAL MALPRACTICE

MARKETING

Condoms, HIV protection assertion, court defers to
agency expertise (N.D. Cal.), 235

Neurotin-caused suicide, off-label use, economist and
FDA worker involved in drug application (M.D.
Tenn.), 228

MARYLAND

Bias, juror and witness contact during trial (Md.), 470

Construction industry injury, occupational safety
expert may testify on duty owed to subcontractor
(Md. Ct. Spec. App.), 287

Eyewitness testimony

—Drowning, inference of conscious pain and suffering
does not require (Md.), 509

—Presumption of admissibility of expert to refute
reliability rejected (Md.), 89

Medical malpractice, qualifications, expert not
required to practice same specialty (D. Md.), 582

MASSACHUSETTS

Chemotherapy developmental risk to fetus, failure to
draw causal connection not grounds for summary
judgment (Mass. App. Ct.), 517

DNA testing, nonexclusion of defendant, testimony on
statistical significance required (Mass.), 86

Motor vehicle accident, police officer opinion on speed
(Mass. App. Ct.), 445

MEDICAL CAUSATION

Diacetyl--caused lung injury, dismissal for inadequate
causation (E.D. Wash.), 393

Differential diagnosis. See METHODOLOGY

Expert reports, neurologist's tying of opinion to facts of
case adequate (Tex. App.), 599

Lost chance insufficient to establish (Neb.), 415

Medical devices. See MEDICAL DEVICES

Metoclopramide-caused tardive dyskinesia, treating
physician general causation testimony fails to
establish (S.D. W.Va.), 605

Motor vehicle accidents

—Expert unaware of pre-accident treatment (Del.),
249

—Incomplete medical history (Tenn. Ct. App.), 117

Occupational exposure induced asthma, expert report
generated for purpose of litigation inadmissible
hearsay (Tenn.), 60

Open-heart surgery, circulatory arrest induced pleural
effusion, rejection of testimony for lack of
experience or literature (3d Cir.), 555

Pancreatitis, bar of survivability testimony (Neb.), 415

Pharmaceuticals. See PHARMACEUTICALS

Review panel divided opinion not basis for rejecting
summary judgment (Ind. App. Ct.), 197

Salmonella-caused poisoning, peanut butter, failure to
link recalled product or provide medical records
(N.D. Ga.), 518

Silica-caused lung cancer, work history and biopsy
link sufficient (Tenn.), 34

Standard of care testimony lacking causation element
results in dismissal (Tenn. Ct. App.), 116

Stent implants

—Expert unable to show link between symptoms and
deviation from standard of care (3d Cir.), 135

—Nonapproved devices, lack of informed consent not
proof (3d Cir.), 470

Tire manufacturing solvent exposure, non-Hodgkins
lymphoma, failure to establish causation (Cal. Ct.
App.), 538

Treatment errors, multiple explanations, expert
opinion must be medically superior to other
explanations (Tex.), 597

Vaccines. See VACCINES

MEDICAL DEVICES

Bone implant screws, alternative designs, aircraft
design metallurgist not qualified (D.N.].), 443

Cardiac defibrillator defect, personal standard of care
for termination of physician-patient relationship
inadequate (S.C. Ct. App.), 496

Condoms, HIV protection assertion, court defers to
agency expertise (N.D. Cal.), 235

Coronary stents, nickel allergic reaction, novel theory
lacking general acceptance fails Frye (Wash. Ct
App.), 115

Davol Bard Composix Kugel Hernia Mesh patch,
failure to inform patient of recall not malpractice
(La. Ct. App.), 250

Elbow implant, rigid application of Daubert to
exclude expert overturned (9th Cir.), 129; rehearing
denied, 231

Hip implants

—Metal ejection theory not subject to testing or peer
review fails Daubert (M.D. Ga.), 581
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—Recall not proof of defect, expert testimony required
(S.D. Ala.), 291

Imaging equipment radiation exposure, analysis of
issues, 565

Knee implants

—Improper sterilization testimony fails to bridge
analytical gap (7th Cir.), 59

—Metallurgical engineer without biomechanical
expertise not qualified (N.D. IL.), 85

—Most likely cause opinion created triable issue of
fact (S.D.N.Y.), 448

—Surgeon's statement of unreasonableness of
breakage insufficient (D. Utah), 517

ObTape Transobturator sling

—Design defects

— —Discovery, substantial equivalence review,
competitor ordered to produce data (M.D. Ga.), 56

— —Panel of experts leads to denial of summary
judgment (M.D. Ga.), 222

—Former employee not disqualified as expert (M.D.
Ga.), 204

Off-label use, bone morphogenetic protein, physician
duty to disclose, testimony creates question fact for
jury (D.S.D.), 16

Orthopedic implant screw failure, expert required (N.
Conn.), 16

Pain pump-caused chondrolysis

—Bone screw defect, reliance on medical journal
articles not based on epidemiological data (11th
Cir.), 435

—Daubert analysis met (S.D. Ohio), 172

—Study not based on live humans not deficient (E.D.
Ky.), 255

Port-a-cath misplacement, board certified physicians
qualified (Tex. App.), 7

Spinal fusion system screw failure, causation
testimony lacking (W.D.N.Y"), 229

Stent implants

—Expert unable to show link between symptoms and
deviation from standard of care (3d Cir.), 135

—Nonapproved devices, lack of informed consent not
evidence of causation (3d Cir.), 470

SurgiWrap defect, expert lacking familiarity with
product leads to summary judgment (N.D. Ga.), 318

MEDICAL MALPRACTICE See also MEDICAL
CAUSATION; WRONGFUL DEATH

Abortion, trimester, national standard of care use
(D.C.), 339

Affidavits

—Contradiction of earlier deposition, summary
judgment not precluded (Ohio), 381

—Declaration signed under perjury penalty acceptable
(Nev.), 336

—Later taken deposition (Tenn. Ct. App.), 390

—Reasonable belief in credentials (Mich. Ct. App.), 31

Attorney with conflict of interest, waiver must be
unqualified (Cal. Ct. App.), 411

Bar against defendant testifying as expert upheld (8th
Cir.), 409

Bias

—Board certified expert, exclusion for serving as
plaintiff's witness on multiple occasions (1st Cir.),
388

—Expert and defendant use of same insurer (Ky.), 551

—Expert's finances and litigation history, discovery
order unfairly burdened witness (N.J. Super. Ct.
App. Div.), 579

—1Judge comments on intention to inspect credentials
and writing on Internet (4th Cir.), 344

Cardiac defibrillator defect, personal standard of care
testimony inadequate (S.C. Ct. App.), 496

Cardiologist testimony on physician assistant standard
of care (Tenn.), 358

Cesarean section delay, occult cord prolapse, failure to
properly diagnose anoxia lacks supporting evidence
(1st Cir.), 232

Community standards knowledge

—Demonstration of sufficient training and experience
preclude summary judgment (N.C. Ct. App.), 260



MEDICAL MALPRACTICE —Contd.

Community standards knowledge —Contd.

—DMo. expert fails to demonstrate familiarity with
Memphis standards (Tenn. Ct. App.), 413

—Personal, firsthand, or direct knowledge required
(Tenn. Ct. App.), 38

Coronary stents, nickel allergic reaction, novel theory
lacking general acceptance fails Frye (Wash. Ct
App.), 115

Deposition use as proof (Neb.), 336

Electronic health records, evidentiary implications,
analysis, 498

Expert reports

—Birth injuries, minute differences in risk factors
(Tex. App.), 385

—Delayed diagnosis related pain, report sufficient
(Tex. App.), 32

—Multiple reports, use to establish standard of care
(Tex. App.), 385

—Pleading terms may not change underlying claims
(Tex. App.), 605

—Port-a-cath misplacement, board certified physicians
qualified (Tex. App.), 7

—Prescription drug firm providing oxygen deemed
health care provider for report requirement (Tex.
App.), 312

—-Septic infection, failure to set forth standard of care
dooms report (Tex. App.), 31

Impeachment of witness, treatise published after
incident not barred from use (Tenn. Ct. App.), 321

Misrepresentation of expert's finding, suspension of
physician membership, claims against law firm and
professional organization to proceed (E.D. Pa.), 560

Necessity

—Biopsy of wrong organ (Del.), 367

—Postoperative care, expert required (Tenn. Ct.
App.), 473

—-Sexual assault during cardiac exam requires expert
(W.D. Mich.), 319

—Sponge, failure to remove after surgery (Tenn. Ct.
App.), 438

—Subclavian bypass, failure to inform of risk, expert
not required to withstand directed verdict (S.C. Ct.
App.), 494

Necessity, informed consent claim, expert not needed
(D.S.D.), 606

Nurse standards of care, conclusory opinion
inadmissible (Tex. App.), 86

Off-label use of bone growth protein, physician duty to
disclose, testimony creates question fact for jury
(D.S.D.), 16

Pharmacist not barred from testifying on physician
standard of care (D.S.D.), 252

Physician license suspension, consulting medical
expert testimony not admissible (Tex. App.), 259

Qualification of physician experts. See PHYSICIANS

Statute of limitations, fraudulent concealment claim
creates factual dispute (Tenn. Ct. App.), 199

Treating physician. See PHYSICIANS

Ultrasound test, failure to perform, testimony as
breach of care allowed (Miss.), 79

Video projection of testimony on screen (Tenn. Ct.
App.), 394

MEDICAL NEGLIGENCE See also MEDICAL
MALPRACTICE

Emergency room negligence, hospitals may be held
directly liability (Tenn.), 536

Nursing homes, national standard of care rejected
(N.C. Ct. App.), 145

MEDICARE

Fraud. See FRAUD

Legal opinions, former employees offering belief of
illegal activities admissible as nonexpert testimony
(6th Cir.), 290

MEETINGS See CONFERENCES AND
MEETINGS

MENTAL HEALTH

Affidavits, exclusion for failure to attach medical
records (Wyo.), 559

Psychiatric examination by opposing counsel,
monitoring by counsel in another room requires
exceptional circumstances (Cal. Ct. App.), 598

Psychiatrist testimony on Asperger's disorder
irrelevant in murder case (Minn.), 532

Va,, reversal of noncooperation lifts bar against own
expert (Va.), 579

METHODOLOGY See also DAUBERT
GUIDELINES AND ANALYSIS; TESTING

Altered evidence, testimony based on inadmissible
(6th Cir.), 415

Antitrust, geographic market, economic proof, size of
market too small (E.D. Tenn.), 418

Carbon monoxide exposure from rental U-Haul,
speculation on manner of gas entering cabin rejected
(3d Cir.), 531

Class action certification, economic proof of deceptive
trade practices (S.D.N.Y.), 444

Coffee cup burn injury, testimony rejected for lack of
intellectual rigor and analytical basis (2d Cir.), 529

Condemnation, property value, state expert not
qualified to testify in federal proceedings (E.D.
Cal.), 13

Damages, narrative report short on verification (6th
Cir.), 341

Differential diagnosis

—All possible causes required to be ruled out (11th
Cir.), 435

—Alternative causes, failure to rule out other causes
results in rejection (11th Cir.), 285

—Antibiotic exposure, external causation not subject
to method (N.M. Ct. App.), 515

—Dursban-caused non-hodgkins lymphoma,
testimony barred for failure to review all medical
records (W.D. Pa.), 137

—Seroquel-caused diabetes, testimony barred for
failure to consider alternative causes (11th Cir.), 191

Drug warnings, Accutane-caused suicide, expert's
study not following own methodology unreliable
(N.J. Super. Ct.), 81

Dursban-caused injuries, comparative analysis
rejected (8th Cir.), 601

Engineer testimony based solely on experience (Ga.),
361

Fosamax-caused jaw bone disorder, causation expert
testimony allowed (S.D.N.Y.), 83

Hydraulic lift platform failure, expert need not address
product misuse (I1l. Ct. App.), 315

Occupancy tax, failure of online travel firms to remit,
evidence on amount collected by travel firms too
speculative (N.D. Ohio), 139

Pharmaceuticals, phenylpropanolamine based cold
medicine-caused neurological illness, bare analogy
from reported cases insufficient (Iowa), 105

Plumbing pipes, pre-certification of mean time to
failure calculations admissibility deferred (D.
Minn.), 261

Sex discrimination, aggregation of statistical data
permitted (3d Cir.), 441

Silica-caused lung cancer, work history and biopsy
link sufficient (Tenn.), 34

MICHIGAN

Affidavits, medical malpractice, reasonable belief in
credentials (Mich. Ct. App.), 31

E-discovery, forensic proof of computer file deletion
results in dismissal of harassment claims (Mich.
App.), 57

Mold exposure, expert not needed (Mich. Ct. App.), 15

MINNESOTA
Mental disease, psychiatrist testimony on Asperger's
disorder irrelevant in murder case (Minn.), 532

MISSISSIPPI
Asbestos, railworkers, failure to provide proof of
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economic damages not bar to noneconomic damages
(Miss.), 60

Daubert, proof not generally accepted barred (Miss.),
79

Slip and fall claims, extrapolation of causation from
clinical data (Miss.), 364

MISSOURI
Vertebroplasty, radiologist practicing substantially
same specialty (Mo.), 362

MONTANA
Medical malpractice, nonsurgical alternatives to spinal
shunt, neuro-ophthalmologist qualified (Mont.), 335

MOTOR VEHICLES

Accident reconstruction, opinion based on
preponderance of evidence invaded jury's province
(D.D.C)), 13

Asbestos, automotive products workplace exposure,
causation experts support verdict (N.J. Super. Ct.
App.), 233

Autism link to accident-caused brain injury, causation
fails (11th Cir.), 340

Automobile acceleration

—Cruise controls, British industry consultant not
qualified in suit against Ford (S.C.), 169

—Other incidents exclusion proper (2d Cir.), 171

Carbon monoxide exposure from rental U-Haul,
speculation on manner of gas entering cabin rejected
(3d Cir.), 531

Class actions, conclusive ruling on admissibility
required at certification stage (7th Cir.), 201

Driving record certification, Melendez does not
required testimony of secretary of state (Me.), 221

Drunk driving

—Blood alcohol content, odor analysis lacks rigorous
standards set out in state law (N.C. Ct. App.), 555

—Conclusions based on preliminary breath tests
barred (Wis.), 81

—Field sobriety test complies with Frye (I11.), 141

—Field sobriety test, Frye standards applicability to
opinion of police officer (Kan.), 387

—Horizontal gaze nystagmus test, reliability of field
sobriety test needs to be established (Neb.), 254

—Testimony of analyst not testing or preparing report
of gas chromatography machine sufficient (N.M.),
111

Expert not visiting scene and with no special
knowledge of events (Del.), 440

Lay testimony, accident-caused bruising, phlebotomist
observation deemed (W. Va.), 583

Medical history, failure to present results in dismissal
(Tenn. Ct. App.), 117

Medical treatment may not be challenged (Ind.), 133

Motorcycle design defects

—Circuit breaker defect, molten metal analogy to
spattered blood fails Frye (Wash. Ct. App.), 577

—Class actions

— —Conclusive ruling on admissibility required at
certification stage (7th Cir.), 201

— —Expert evidence admissible at certification stage
(N.D.111.), 38

—Recall notice insufficient absent expert (5th Cir.), 91

Police officer opinion on speed (Mass. App. Ct.), 445

Pre-accident treatment, exclusion of expert unaware of
(Del.), 249

Psychiatric injuries, psychiatric nurse practitioner
qualified to testify (M.D. Pa.), 315

Psychologist opinion on cause of brain injury (Ind.),
446

Rollovers

—Jordan Rollover System crush test unreliable (W.D.
Okla.), 203

—Photos, videos, and charts, doctrine of substantial
similarity improperly applied (Fla. Ct. App.), 343

—Roof design defect-caused enhanced injury, expert
review of defendant test results (N.M. Ct. App.), 346

—SUV accident, experts restricted to avoid jury
confusion (W.D. Okla.), 64



MOTOR VEHICLES —Contd.

Steering defect, testimony based on altered evidence
inadmissible (6th Cir.), 415

Tire defect, failure to test theory (10th Cir.), 387

Truck step system failure, engineer using accepted
methodology but lacking experience not barred
(W.D. Okla.), 467

N

NATIONAL ORIGIN DISCRIMINATION
Tax implications of award, expert proof allowed (E.D.
Pa.), 143

NEBRASKA

Daubert analysis, horizontal gaze nystagmus test,
reliability of field sobriety test needs to be
established (Neb.), 254

Medical malpractice

—Deposition use as proof (Neb.), 336

—Pancreatitis, bar of survivability testimony (Neb.),
415

Self-incrimination, statements admissible at
preliminary hearing (Neb.), 514

Toxic substances, hydrogen sulfide exposure level,
testimony failing to establish rejected (8th Cir.), 289

NECESSITY

ADA expansion of major bodily functions list, effect
on use of experts, 396

Attorney's' fees, reasonableness determination requires
expert (Fla. Dist. Ct. App.), 418

Common knowledge, breach of contract claims, expert
not required (Wis.), 198

Condominium defects, expert not needed to prove cost
of repair (Tex. App.), 494

Diamond theft, color of stone, expert not needed (6th
Cir.), 603

Employment lost wages formula, degree of future
earnings impairment testimony required (N.H.), 361

Expert reports. See EXPERT REPORTS

Eyewitness testimony, drowning, inference of
conscious pain and suffering does not require (Md.),
509

FMLA serious health condition, expert evidence
needed to supplement lay medical evidence (3d
Cir.), 140

Herbicide-caused crop loss, expert needed (7th Cir.),
585

Hip implants, recall not proof of defect (S.D. Ala.),
291

Knee implants, surgeon's statement of
unreasonableness of breakage insufficient (D. Utah),
517

Legal malpractice

—No further inquiry doctrine, use to avoid expert
mandate (Tenn. Ct. App.), 472

—Return of attorneys' fees for work never performed
(Tenn. Ct. App.), 321

Legal malpractice, divorce action, expert required
(Me.), 562

Medical malpractice

—Biopsy of wrong organ (Del.), 367

—Informed consent claim, expert not needed (D.S.D.),
606

—-Sexual assault during cardiac exam requires expert
(W.D. Mich.), 319

—Sponge, failure to remove after surgery (Tenn. Ct.
App.), 438

—Subclavian bypass, failure to inform of risk, expert
not required to withstand directed verdict (S.C. Ct.
App.), 494

Mold exposure, expert not needed (Mich. Ct. App.), 15

Motorcycle design defect, recall notice insufficient
absent expert (5th Cir.), 91

Orthopedic implant screw failure, expert required (N.
Conn.), 16

Securities fraud, misstatement induced stock price
increase, lack of expert testimony bars price
evidence (D.S.C.), 56

Slip-and-fall injuries

—Duty to keep floors clear of spills, expert not
required (Del. Super. Ct.), 114

—Unattended hospital patient fall from walker, expert
not required (Cal. Ct. App.), 41

‘Wrongful death

—Inadequate supervision claim against medical
center, expert proof not required (N.C. Ct. App.),
195

—Postoperative care, expert required (Tenn. Ct.
App.), 473

NEGLIGENCE

Medical malpractice. See MEDICAL
MALPRACTICE

Medical negligence, sterilization procedure similarity
to other facilities insufficient basis (Tenn. Ct. App.),
131

Slip-and-fall injuries. See SLIP-AND-FALL
INJURIES

‘Wrongful death claim against hospital for negligent
hiring of nurse (Tex. App.), 420

NEVADA

Affidavits, declaration signed under perjury penalty
qualifies (Nev.), 336

Elbow implant, rigid application of Daubert to
exclude expert overturned (9th Cir.), 129; rehearing
denied, 231

NEW HAMPSHIRE

Damages, employment lost wages formula, degree of
future earnings impairment testimony necessary
(N.H.), 361

NEW JERSEY

Accutane-caused inflammatory bowel disease,
statistical proof on incidence in general public (N.J.
Super. Ct.), 414

Architects, unwritten consensus sufficient to establish
standard of care (N.J. Super. Ct. App. Div.), 14

Asbestos, workplace exposure, experts support verdict
(N.J. Super. Ct. App.), 233

Discovery, finances and litigation history order
unfairly burdened expert (N.J. Super. Ct. App.
Div.), 579

Drug warnings, Accutane-caused suicide, expert's
study not following own methodology unreliable
(N.J. Super. Ct.), 81

E-mail retrieval of personal messages to attorney on
company laptop violated privacy right (N.J.), 193

Medical malpractice, pre-suit certificate, waiver of
board certification in same specialty (N.J.), 383

Valuation, distributorship termination, discounted cash
flow method, prior use of different method does not
preclude (D.N.J.), 314

NEW MEXICO

Drunk driving, testimony of analyst not testing or
preparing report of gas chromatography machine
sufficient (N.M.), 111

Hearsay, child abuse, statements made to nurse
examiners not categorically rejected (N.M.), 536

Motor vehicle rollover, roof design defect-caused
injury, expert review of defendant test results (N.M.
Ct. App.), 346

Treating physician, antibiotic in animal feed, link to
injuries beyond physician expertise (N.M. Ct. App.),
515

Uranium, mine radiation-caused throat cancer, “but
for” test not met (10th Cir.), 490

NEW YORK

Cleaner caused injuries, inadequate warning claims
dismissed (N.Y. App. Div), 37

Motion judge improperly barred re-raising challenge
to expert (N.Y. App. Div.), 337

Sodium dichromate-caused lung cancer, smoker fails
to establish causation (N.Y. Sup. Ct.), 87
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NORTH CAROLINA

Attorney pro hac vice status, improper contract of
expert by opposing party (N.C.), 365

Bullet identification, lay and expert testimony on
weight admissible (N.C. Ct. App.), 601

Controlled substances, police officer visual
identification insufficient (N.C. Ct. App.), 534

Drugs

—NarTest Machine, failure to demonstrate reliability
bars evidence (N.C. Ct. App.), 36

—Witness reporting results of analysis by another
expert violates right to confrontation (N.C. Ct.
App.), 230

Drugs, visual identification unreliable (N.C.), 341

Drunk driving, blood alcohol content, odor analysis
lacks rigorous standards set out in state law (N.C.
Ct. App.), 555

Expert fees, costs for preparation time not authorized
(N.C. Ct. App.), 561

Medical malpractice

—Community standards knowledge, training and
experience preclude summary judgment (N.C. Ct.
App.), 260

—Testimony presuming negligence excluded as
speculative (N.C. Ct App.), 136

Medical negligence, nursing homes, national standard
of care rejected (N.C. Ct. App.), 145

Noncapital sentencing proceedings, cross-examine of
experts writing forensic reports allowed (N.C. Ct.
App.), 585

‘Wrongful death, arbitration of negligence claims,
detailed expert interrogatory deemed waiver of right
(N.C. Ct. App.), 530

‘Wrongful death, inadequate supervision claim against
medical center, expert proof not required (N.C. Ct.
App.), 195

NURSES

Antitrust, wage-fixing claims, testimony on
anticompetitive effect (N.D.N.Y.), 391

Qualifications

—EMTALA compliance, premature discharge of
pregnant woman opinion (D. Me.), 384

—Psychiatric nurse practitioner, motor vehicle
accident-caused trauma, nurse qualified (M.D. Pa.),
315

o

OHIO

Occupancy tax, failure of online travel firms to remit,
evidence on amount collected by travel firms too
speculative (N.D. Ohio), 139

OKLAHOMA

DNA testing, nonperforming expert testimony
restricted to personal conclusions (Okla. Crim.
App.), 314

P

PATENTS

Biotechnology, expert reports held to high standards,
564

Damages

—Hypothetical negotiations-based calculations

— —Allowed (Fed. Cir.), 311

— —Reasonableness, Daubert analysis of expert
testimony, 608

—Trial judge proper gatekeeper of testimony (Fed.
Cir.), 9

Expert not barred from working for client's former
litigation opponent (Tex. App.), 65

Extra-sweet pineapples, selective facts testimony
inadmissible (2d Cir.), 557

Infringement, jury acted within discretion in crediting
prior art expert (Fed. Cir.), 209

Legal malpractice, failure to conduct prior art search
or patentability analysis (Fed. Cir.), 107



PATENTS —Contd.
Royalty damages, failure to link licensing to
infringement dooms claim (Fed. Cir.), 118

PENNSYLVANIA

Air pollution, vinyl chloride discharges, average
exposure determination and cancer cluster failure to
show classwide exposure (E.D. Pa.), 144

Asbestos occupational exposure re smoking as cause
of pleural thickening (Pa.), 389

Design defects, malfunction theory of vending
machine fire, testimony based on speculation
improper (E.D. Pa.), 66

Pharmaceuticals, Prempro-caused breast cancer, jury
rejects causation testimony (Pa. C.P.), 116

Qualifications, psychiatric injuries, psychiatric nurse
practitioner qualified (M.D. Pa.), 315

Work product doctrine yield to discovery of expert
communications (Pa. Super. Ct.), 486

PESTICIDES See CHEMICALS

PHARMACEUTICALS

Accutane

—Failure to warn, expert's study not following own
methodology unreliable (N.J. Super. Ct.), 81

—Inflammatory bowel disease, statistical proof on
incidence in general public (N.J. Super. Ct.), 414

Antitrust, indirect purchaser class action denied
certification (E.D. Pa.), 510

Baycol-caused muscle damage, failure to rule out
alternatives (8th Cir.), 133

Bendectin to vaccine-caused autism, evolving judicial
scrutiny, practitioner analysis, 237

Biotechnology, expert reports held to high standards,
564

Disclosure, FDA proposed expansion of application
and clinical findings information, misuse potential,
451

Fentanyl patch, spectrometry test of blood goes to
weight (Tex. App.), 202

Fosamax, bone jaw disorder

—Causation expert testimony (S.D.N.Y.), 83

—Inconclusive proof prompts dismissal (2d Cir.), 556

Gadolinium-caused Nephrogenic Systematic Fibrosis,
expert admissible (N.D. Ohio), 257

Levaquin, ghostwriting of expert and scientific
literature, evidence admissible (D. Minn.), 557

Metoclopramide-caused tardive dyskinesia, treating
physician general causation testimony fails to
establish (S.D. W.Va.), 605

Minocycline-caused vision loss, warning labels, expert
admission concerning adequacy sufficient to deny
summary judgment (M.D. Ga.), 164

Motrin-caused blindness, exclusion of label with
expert's handwritten warning suggestions proper
(Cal. App. Ct.), 533

Neurotin

—JLethargy and disorientation, expert refusal to link
drug dooms suit (D. Mass.), 449

—Suicide, off-label use, economist testimony on
marketing allowed, testimony of FDA worker
involved in drug application allowed (M.D. Tenn.),
228

Paxil, failure to warn of suicide risk, testimony relying
on class of drugs upheld (S.D. Ind.), 206

Phenylpropanolamine-caused neurological illness,
methodology fails Daubert (Iowa), 105

Prempro-caused breast cancer, jury rejects testimony
(Pa.C.P), 116

Provera, Premarin, and Prempro, trial court failure to
perform Daubert analysis, drugmakers seek review
(U.S., rev sought), 279; (rev den), 343

Requip, linking to gambling fails (5th Cir.), 161

Seroquel-caused diabetes, testimony barred for failure
to consider alternative causes (11th Cir.), 191

Trasylol labeling, regulatory expert testimony on
unilateral update of label barred (S.D. Fla.), 534

Tylenol, cirrhosis of the liver, failure to prove
causation (N.Y. Sup. Ct.), 63

Zyprexa litigation, confidential documents, permanent
injunction bars disclosure (2d Cir.), 437

PHYSICIANS

Attorney misrepresentation of finding, claims against
law firm (E.D. Pa.), 560

CAT scan interpretation, medical expert need not have
same credentials as preparer of source material (Ind.
App. Ct.), 413

Controlled substances, over prescribing, admission of
video showing proper patient exams harmless error
(6th Cir.), 10

Disciplinary proceedings

—Consulting medical expert testimony not admissible
(Tex. App.), 259

—Investigative records ordered subject to discovery
(Fla. Dist. Ct. App.), 487

Medical malpractice. See MEDICAL
MALPRACTICE

Qualifications

—Anesthesiologist, epidural steroid injections, recent
and relevant experiences satisfy Va. clinical practice
requirement (E.D. Va.), 312

—Animal feed antibiotic link to injuries beyond
treating physician expertise (N.M. Ct. App.), 515

—Cardiac treatment, certified cardiologists qualified
(Tex. App.), 166

—Cardiologist testimony on physician assistant
standard of care (Tenn.), 358

—Community standards knowledge. See MEDICAL
MALPRACTICE

—Emergency room communications standard of care,
patients with limited English proficiency (Tex.
App.), 384

—Neurologist with head trauma experience qualified
testify on obstetrician/gynecologist standard of care
re hematoma-caused injury (Tex. App.), 599

—Pharmacist not barred from testifying on standard of
care (D.S.D.), 252

—Practice of same specialty not required (D. Md.),
582

—Pre-suit certificate, waiver of board certification in
same specialty (N.J.), 383

—Testimony of hospital former chief surgeon
improperly excluded (Del.), 466

—Thoracic certified surgeon never performing specific
procedure (Tex. App.), 511

—Vascular surgeon qualified to address kidney
damage (Tex. App.), 552

—Vertebroplasty, radiologist practicing substantially
same specialty (Mo.), 362

Treating physician

—Animal feed antibiotic link to injuries beyond
treating physician expertise (N.M. Ct. App.), 515

—Back injury, orthopedic surgeon barred from
expressing opinion on effect of work-related
vibrations on condition (E.D. Okla.), 286

—Causation testimony subject to same rules as
retained experts (8th Cir.), 513

—LExpert report required where causation opinion not
determined at time of treatment (7th Cir.), 463

—Lay testimony status requires knowledge and
opinions obtained through course of treatment
(S.D.), 110

—Metoclopramide-caused tardive dyskinesia, general
causation testimony fails to establish (S.D. W.Va.),
605

—Vocational rehabilitation expert opinion of fitness
for work rejected in favor of treating physician (5th
Cir.), 231

—Work product doctrine yield to discovery of expert
communications (Pa. Super. Ct.), 486

POLICE

Age discrimination, class actions, failure to establish
commonality and or use well accepted methodology
(N.D. Cal.), 471

Controlled substances, visual identification insufficient
(N.C. Ct. App.), 534
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Drunk driving field sobriety test, Frye standards
applicability to opinion of officer (Kan.), 363

Excessive use of force claim, former officer testimony
not relevant (2d Cir.), 363

Motor vehicle accident, opinion on speed (Mass. App.
Ct.), 445

POLLUTION See ENVIRONMENT

PREEMPTION
Regulatory compliance defense, analysis, 268

PRIVILEGED COMMUNICATIONS

Discovery, e-mails inadvertently sent to expert
required to be disclosed (S.D. Ohio), 108

E-mail retrieval of personal messages to attorney on
company laptop violated privacy right (N.J.), 193

Inadvertent waivers, analysis of court rulings on Fed.
R. Evid. 502, 94

NIH peer-review data, privilege recognized (D. Del.),
281

Zyprexa litigation, confidential documents, permanent
injunction bars disclosure (2d Cir.), 437

PROCEDURE
Continuance motion, denial not equivalent to
exclusion of expert (Ga.), 552

PRODUCT SAFETY AND LIABILITY

Bicycle carbon-fiber fork defect, testimony of aircraft-
coating expert not conducting tests speculative (2d
Cir.), 227

Boiler repair, metallurgist qualifications, lack of
practical experience not bar (5th Cir.), 532

Class actions

—Conclusive ruling on admissibility required at
certification stage (7th Cir.), 201

—Daubert considerations at pre-certification stage,
analysis, 348

Crane defect, feasibility of alternative design lacking
(SC Ct. App.), 471

Design defects. See DESIGN DEFECTS

Disclosure, FDA proposed expansion of application
and clinical findings information, misuse potential,
451

Discovery sanctions, water heater gas control, reports
from nontestifying experts in settled cases not basis
(Ind. App. Ct.), 225

Escalator accident, res ipsa loquitur barred by
causation options (5th Cir.), 280

Gas can explosion, evaporation rate of aged gasoline,
unknown error rate and lack of literature not bar (D.
Utah), 554

Halogen lamp fire, failure to address alternative
theories (Tex.), 339

Hydraulic lift platform failure, expert need not address
product misuse (Ill. Ct. App.), 315

Medical devices. See MEDICAL DEVICES

Motor vehicles. See MOTOR VEHICLES

Nickel, judicial notice of toxicity levels needed
rejected (N.D.N.Y.), 263

Oil rig wire rope sling, parts maker entitled to directed
verdict (Tex. App.), 367

Pharmaceuticals. See PHARMACEUTICALS

Plumbing pipes, class certification, mean time to
failure calculations admissibility deferred (D.
Minn.), 261

Power tool warning sufficiency, font size, guesswork
disallowed (Cal. Ct. App.), 495

Scientific literature use, challenging peer-reviewed
material, practitioner discussion, 397

Timex watch straps, hexavalent chromium-caused
dermatitis, untimely report rejected, conclusory
report not stating relevant standards rejected (W.D.
La.), 62

Q
QUALIFICATIONS



QUALIFICATIONS —Contd.

Accounting fraud, handwriting and corporate
governance expert allowed (E.D.N.Y.) —Contd.

Accounting fraud, handwriting and corporate
governance expert allowed (E.D.N.Y.), 61

Anesthesiologist, epidural steroid injections, recent
and relevant experiences satisfy Va. clinical practice
requirement (E.D. Va.), 312

Attic stairway faulty installation, engineering license
not needed (Ala.), 81

Bicycle carbon-fiber fork defect, testimony of aircraft-
coating expert not conducting tests speculative (2d
Cir.), 227

Birth injury

—Bio-mechanical engineer on forces exerted during
labor (Ga. Ct. App.), 390

—EMTALA compliance, nurse opinion on premature
discharge (D. Me.), 384

Community standards, medical malpractice. See
MEDICAL MALPRACTICE

Fire origin expert, kitchen range, expert with electrical
engineering degree and 3,000 fire investigations
deemed qualified (M.D. La.), 221

Gambling, antitrust market definition, night club
owners not qualified (9th Cir.), 163

Medical devices

—Bone implant screws, alternative designs, aircraft
design metallurgist not qualified (D.N.].), 443

—LKnee implant failure, metallurgical engineer
without biomechanical expertise not qualified (N.D.
IIL), 85

—ObTape Transobturator sling, former employee not
disqualified as expert (M.D. Ga.), 204

—SurgiWrap defect, expert lacking familiarity with
product leads to summary judgment (N.D. Ga.), 318

Medical malpractice. See PHYSICIANS

Metallurgy, bad boiler welds, lack of practical
experience not bar (5th Cir.), 532

Motor vehicle accident

—Police officer opinion on speed (Mass. App. Ct.),
445

—Psychologist opinion on cause of brain injury (Ind.),
446

Nurses

—EMTALA compliance, premature discharge of
pregnant woman opinion (D. Me.), 384

—Psychiatric nurse practitioner, motor vehicle
accident-caused trauma, nurse qualified (M.D. Pa.),
315

Pharmacist testifying on standard of care (D.S.D.), 252

Physicians. See PHYSICIANS

Product liability, auto cruise controls, British industry
consultant not qualified in suit against Ford (S.C.),
169

Race discrimination, disciplined firefighters, former
fire commissioner testimony (Cal. Ct. App.), 113

Real property condemnation

—Real estate agent without license qualified (Tenn.
Ct. App.), 492

—State expert not qualified in federal case (E.D.
Cal.), 13

Securities broker-dealer registration requirement,
experience in advising clients and industry practice-
based opinion adequate (M.D. Fla.), 603

Sidewalk defect, building code expert photographic-
based calculations barred (N.D. I11.), 602

Truck step system failure, engineer using accepted
methodology but lacking experience not barred
(W.D. Okla.), 467

Vertebroplasty, radiologist practicing substantially
same specialty (Mo.), 362

R

RACE DISCRIMINATION

Qualifications, former fire commissioner allowed to
testify on behalf of disciplined firefighters (Cal. Ct.
App.), 113

Statistics

—Disparate impact, weight of evidence not
determinative of admissibility (S.D.N.Y.), 67

—EEO-1 and general census data use permissible
(W.D. Tenn.), 316

—Small sample size and lack of expert analysis bars
testimony (6th Cir.), 208

RAILROADS

Back injury, treating orthopedic surgeon barred from
expressing opinion on effect of work-related
vibrations on condition (E.D. Okla.), 286

REAL PROPERTY

Condominium defects, expert not needed to prove cost
of repair (Tex. App.), 494

Environmental contamination. See ENVIRONMENT

Hurricane Katrina-caused damage, opinion based on
years later inspection of similar property (S.D.
Miss.), 442

Plutonium contaminated property, mere exposure
insufficient to establish damages (10th Cir.), 469

Valuation. See VALUATION

RELEVANCY
Excessive use of force claim, former officer police
testimony rejected (2d Cir.), 363

RELIABILITY See also DAUBERT GUIDELINES
AND ANALYSIS

Drugs, NarTest Machine, failure to demonstrate
reliability bars evidence (N.C. Ct. App.), 36

Eyewitness testimony, expert proof (Utah), 29

RES IPSA LOQUITUR

Cataract surgery, infection-caused injury, failure to
trace source (Ill. App. Ct.), 448

Escalator accident, causation options bar use (5th
Cir.), 280

Kitchen range fire, circumstantial evidence sufficient,
deviation from specs not required to be proven
(M.D. La.), 221

ROLLOVERS See MOTOR VEHICLES
S

SANCTIONS

Discovery, water heater gas control, reports from
nontestifying experts in settled cases not basis (Ind.
App. Ct.), 225

FEMA trailer formaldehyde, industrial hygienist false
statements in unrelated case not bar to testimony
(5th Cir.), 581

Mortgage fraud, exclusion of testimony for failure to
timely disclose bases of opinion, plaintiffs seek to set
aside (D. Nev.), 284

Whistleblower claims, untimely report barred (M.D.
Pa.), 57

SEARCH AND SEIZURE

Computer data. See COMPUTERS

Police officer's testimony on legality of search barred
(N.D. 11L.), 286

SECURITIES FRAUD

Auditor malpractice, defending investor claims at
pleading stage, analysis, 147

Broker registration requirement, testimony on whether
actions triggered requirement allowed (M.D. Fla.),
603

Discovery, internal accounting documents to prove
loss causation not accessible (S.D. Tex.), 199

Fraud-on-the market presumption, causation link
between misrepresentations and loss required at
certification stage (5th Cir.), 134

Misstatement induced stock price increase, lack of
expert testimony bars price evidence (D.S.C.), 56

News reports, failure to link stock drop to news reports
of account irregularities (2d Cir.), 142

© Copyright 2010, Bureau of National Affairs, Inc.

SELF-INCRIMINATION
Incriminating statements admissible at preliminary
hearing (Neb.), 514

SENTENCING

Expert reports, reliance on pretrial bail hearing report
(2d Cir.), 417

Noncapital sentencing proceedings, cross-examine of
experts writing forensic reports allowed (N.C. Ct.
App.), 585

Satanism and human sacrifice testimony admissible
(Tex. Crim. App.), 514

SETTLEMENTS

World Trade Center responders, offer rejected as
unfair, judge to appoint team to administer claims
(SDN.Y.), 174

SEX DISCRIMINATION

Statistics

—Aggregation of data permitted (3d Cir.), 441

—Class certification, statistical evidence upheld,
Daubert challenge rejected (9th Cir.), 219; role of
experts at certification stage, analysis, 423; antitrust
implications, analysis, 501

—San Diego lifeguard promotions, disparate impact
statistics (9th Cir.), 345

—Significant statistical disparity testimony allowed
(S.D.N.Y.), 137

SEXUAL ASSAULT
Expert reports, claim against orthopedist not health
liability action requiring report (Tex. App.), 313

SEXUAL HARASSMENT
E-discovery, forensic proof of laptop file deletion
results in dismissal (Mich. App.), 57

SHIPS AND SHIPPING
Photograph of unsafe practices to support
unseaworthiness claims (1st Cir.), 515

SIGNATURES
Handwriting expert allowed (E.D.N.Y.), 61

SLIP-AND-FALL INJURIES

Accident reconstruction testimony based on evidence
in record admissible (Wash. Ct. App.), 37

Causation, extrapolation of causation from clinical
data (Miss.), 364

Duty to keep floors clear of spilled water, expert not
required (Del. Super. Ct.), 114

Hospital walker, unattended patient fall, expert not
required (Cal. Ct. App.), 41

Sidewalk defect, photographic-based calculations,
building code expert testimony barred (N.D. I1L.),
602

SOUTH CAROLINA

Automobile cruise controls, British industry consultant
not qualified in suit against Ford (S.C.), 171

Legal malpractice, landlord-tenant claims, conclusory
statement that case not properly presented
insufficient (S.C.), 587

Medical malpractice subclavian bypass, failure to
inform of risk, expert not required to withstand
directed verdict (S.C. Ct. App.), 494

‘Wrongful death, crane defect, feasibility of alternative
design lacking (S.C. Ct. App.), 471

SOUTH DAKOTA

Lay testimony, memory loss, treating physician status
requires knowledge and opinions obtained through
course of treatment (S.D.), 110

Medical malpractice, informed consent claim, expert
not needed (D.S.D.), 606

SPORTS
Antitrust, auto racing, market definition, testimony



SPORTS —Contd.

Antitrust, auto racing, market definition, testimony
deviating from standardized test excluded (6th Cir.)
—Contd.
deviating from standardized test excluded (6th Cir.),
11

STANDARD OF CARE See generally MEDICAL
MALPRACTICE

STATISTICS See also SURVEYS

Accutane-caused inflammatory bowel disease,
incidence in general public (N.J. Super. Ct.), 414

Age discrimination

—Class actions, police officer promotions, failure to
establish commonality and or use well accepted
methodology (N.D. Cal.), 471

—Link between age and likelihood of termination in
RIF (D. Me.), 251

Antitrust, pharmaceutical company re generic
manufacturer, indirect purchaser class action denied
certification (E.D. Pa.), 510

Consumer credit class action, misleading dunning
letters, faulty survey leads to dismissal (7th Cir.),
131

DNA testing, nonexclusion of defendant, testimony on
statistical significance required (Mass.), 86

Employment claims class actions, sampling techniques
best use, analysis, 474

Gender discrimination, significant statistical disparity
testimony allowed (S.D.N.Y.), 137

Lost earnings, investment banker, failure to base
estimate on independent assessment of company's
projected growth fatal (N.D. Cal.), 600

Mandatory retirement age for state troopers,
conflicting proof on ability to perform job (Vt.), 393

Medicare billing fraud, statistician and medical billing
code expert testimony admissible (4th Cir.), 556

Plumbing pipes, pre-certification of mean time to
failure statistical calculations admissibility deferred
(D. Minn.), 261

Race discrimination. See RACE DISCRIMINATION

Sex discrimination. See SEX DISCRIMINATION

STATUTES OF LIMITATIONS
Medical malpractice, fraudulent concealment claim
creates factual dispute (Tenn. Ct. App.), 199

SUFFICIENCY See METHODOLOGY:; specific
subject matter
Expert reports. See EXPERT REPORTS

SUMMARY JUDGMENT

Affidavit contradicting earlier deposition, summary
judgment not precluded (Ohio), 381

Chemotherapy developmental risk to fetus, failure to
draw causal connection not grounds (Mass. App.
Ct.), 517

Drug warnings, minocycline-caused vision loss, expert
admission concerning adequacy sufficient to deny
summary judgment (M.D. Ga.), 164

Medical causation, review panel divided opinion not
basis for rejecting (Ind. App. Ct.), 197

Medical devices

—ObTape Transobturator sling design defects, panel
of experts leads to denial of motion (M.D. Ga.), 222

—Physician duty to disclose off-label use, testimony
creates question fact for jury (D.S.D.), 16

Medical malpractice, community standards
knowledge, demonstration of sufficient training and
experience preclude summary judgment (N.C. Ct.
App.), 260

Medical negligence, sterilization procedure similarity
to other facilities insufficient basis (Tenn. Ct. App.),
131

SUPREME COURT
Bernzomatic torch explosion, Daubert application in
diversity suits upheld (U.S., rev den), 530

SUPREME COURT, U.S.

Antitrust

—Causation, use of Fed. R. Evid. 803(3) hearsay
exception to prove causation and damages, analysis,
70

—Damages, automotive price-fixing, failure to show
link between violations and dealership financial
difficulties (rev den), 513

Daubert standards, trial court failure to perform
analysis, drugmakers seek review (rev sought), 279;
(rev den), 343

DNA testing, misstatement of match probability
insufficient to exclude (rvs), 33

Expert witness disclosure rule changes approved, 266;
rule takes effect, 588

Forensic evidence, confrontation of analyst case
remanded for further proceedings (rem.), 53

SURVEYS See also STATISTICS
E-discovery boosts costs in federal litigation, 176

SUVs See MOTOR VEHICLES
T

TAXATION

Economic substance, impact of codification and new
case law, analysis, 293

Estate valuation, accuracy-related penalty, reliance on
inexperienced attorney and accountant reasonable
(2d Cir.), 176

Foreign exchange digital option transactions, lack
economic substance, potential profit analysis by
government expert more convincing (Fed. Cir.), 319

National origin discrimination, tax implications of
award, expert proof allowed (E.D. Pa.), 143

Occupancy tax, failure of online travel firms to remit,
evidence on amount collected by travel firms too
speculative (N.D. Ohio), 139

Tax evasion, failure to detect underreporting not
defense to knowingly or willfully evasion (1st Cir.),
169

TENNESSEE

Emergency room negligence, hospitals may be held
directly liability (Tenn.), 536

Expert reports

—Author required to be available for deposition
(Tenn.), 55

—G@Generation for purpose of litigation inadmissible
hearsay (Tenn.), 60

Legal malpractice, no further inquiry doctrine, use to
avoid expert mandate (Tenn. Ct. App.), 472

Medical malpractice

—Affidavit not superseded buy later taken deposition
(Tenn. Ct. App.), 390

—Cardiologist testimony on physician assistant
standard of care (Tenn.), 358

—Community standards

— —Mo. expert fails to demonstrate familiarity with
Memphis standards (Tenn. Ct. App.), 413

— —Personal, firsthand, or direct knowledge required
(Tenn. Ct. App.), 38

—Impeachment of witness, treatise published after
incident not barred from use (Tenn. Ct. App.), 321

—Postoperative care, expert required (Tenn. Ct.
App.), 473

—Sponge, failure to remove after surgery (Tenn. Ct.
App.), 438

—Standard of care testimony lacking causation
element results in dismissal (Tenn. Ct. App.), 116

—Statute of limitations, fraudulent concealment claim
creates factual dispute (Tenn. Ct. App.), 199

—Video projection of testimony on screen (Tenn. Ct.
App.), 394

Medical negligence, sterilization procedures similarity
to other facilities insufficient basis for summary
judgment (Tenn. Ct. App.), 131
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Motor vehicle accident injuries, failure to present
complete medical history results in dismissal (Tenn.
Ct. App.), 117

Nontestifying accident investigator deposition may not
be queried by expert (Tenn. Ct. App.), 118

Real property valuation, real estate agent without
license qualified (Tenn. Ct. App.), 492

Silica caused lung cancer, work history and biopsy
link admissible (Tenn.), 34

State AGs may use volunteers (Tenn.), 42

Workers' compensation, judge improperly considered
own experiences in weighing inconsistent evidence
(Tenn.), 65

TESTING See also FORENSIC ANALYSIS

Air pollution, liquor distillery, odor and particulate
trespass claims, off-site testing data sufficient (W.D.
Ky.), 68

Antitrust, auto racing, market definition, testimony
deviating from standardized test excluded (6th Cir.),
11

Bernzomatic torch explosion, insufficient testing
results in rejection (9th Cir.), 255; (U.S., rev den),
530

DNA testing. See DNA TESTING

Drugs

—NarTest Machine, failure to demonstrate reliability
bars evidence (N.C. Ct. App.), 36

—Police officer visual identification insufficient (N.C.
Ct. App.), 534

Drunk driving. See MOTOR VEHICLES

Ladders, microscopic exam producing micro-crack
theory adequate (4th Cir.), 35

SUV rollover, photos, videos, and charts, doctrine of
substantial similarity improperly applied (Fla. Ct.
App.), 343

Tanker discharges, exclusion of expert testimony
linking oil samples in discharge hose results in
defense verdict (S.D. Tex.), 264

Tire defect, failure to test theory (10th Cir.), 387

Vaccines, lab failing to confirm validity and lack of
duplication (Fed. Cir.), 447

TEXAS

Benzene exposure, summary judgment reversed for
failure to conduct Daubert hearing (Tex. App.), 488

Medical malpractice

—LExpert reports

— —Attorneys' fees, medical malpractice, dismissal
for failure to produce report mandates fees (Tex.),
463

— —Birth injuries, minute differences in risk factors
(Tex. App.), 385

— —Delayed diagnosis related pain, report sufficient
(Tex. App.), 32

— —Dismissal for failure to produce mandates fees
(Tex.), 463

— —XKhnee injury, no link between injury and breach
of care (Tex. App.), 338

— —Multiple reports, use to establish standard of care
(Tex. App.), 385

— —Neurologist's tying of opinion to facts of case
adequate (Tex. App.), 599

— —Pleading terms may not change underlying
claims (Tex. App.), 605

— —Port-a-cath misplacement, board certified
physicians qualified (Tex. App.), 7

— —Septic infection, failure to set forth standard of
care dooms report (Tex. App.), 31

— —Sexual assault, claims against orthopedist not
health liability action requiring report (Tex. App.),
313

—Nurse standards of care, conclusory opinion
inadmissible (Tex. App.), 86

—Physician license suspension, consulting medical
expert testimony not admissible (Tex. App.), 259

—Qualifications

— —Cardiac treatment, certified cardiologists
qualified (Tex. App.), 166



TEXAS —Contd.

Medical malpractice —Contd.

— —Emergency room communications standard of
care, patients with limited English proficiency (Tex.
App.), 384

— —Neurologist with head trauma experience
qualified testify on obstetrician/gynecologist
standard of care re hematoma-caused injury (Tex.
App.), 599

— —Thoracic certified surgeon never performing
specific procedure (Tex. App.), 511

— —Vascular surgeon qualified to address kidney
damage (Tex. App.), 552

—Treatment errors, multiple explanations, expert
opinion must be medically superior to other
explanations (Tex.), 597

Necessity, condominium defects, expert not needed to
prove cost of repair (Tex. App.), 494

Product liability

—Fentanyl patch, spectrometry test of blood goes to
weight and not admissibility (Tex. App.), 202

—Halogen lamp fire, failure to address alternative
theories (Tex.), 339

—Oil rig wire rope sling, parts maker entitled to
directed verdict (Tex. App.), 367

Sentencing, Satanism and human sacrifice testimony
admissible (Tex. Crim. App.), 514

‘Wrongful death, negligent hiring of nurse claim
against hospital (Tex. App.), 420

TIMELINESS See STATUTES OF LIMITATIONS
Expert reports. See EXPERT REPORTS

TOXIC SUBSTANCES See CHEMICALS
TREATING PHYSICIANS See PHYSICIANS
U

UTAH
Eyewitness reliability, expert proof admissible (Utah),
29

\%

VACCINES

Autism

—Expert fails to establish link (Fed. Cir.), 253

—Lab failing to confirm validity of tests and lack of
duplication (Fed. Cir.), 447

—Thimerosal, experts' experience and persuasiveness
distinguished in ruling for defendant (Fed. Cl.), 168

Judicial scrutiny, bendectin to vaccine-caused autism,
practitioner analysis, 237

VALUATION

Distributorship termination, discounted cash flow
method, prior use of different method does not
preclude (D.N.J.), 314

Estates, accuracy-related penalty, reliance on
inexperienced attorney and accountant reasonable
(2d Cir.), 176

Real property

—Condemnation

— —Notice of future taking compensable when
acquired (E.D. Wash.), 175

— —Real estate agent without license qualified
(Tenn. Ct. App.), 492

— —State expertise flawed for use in federal
proceedings (E.D. Cal.), 13

—Estates

— —Appraisals in today's market, 18

— —Future zoning properly assumed (5th Cir.), 602

—Outdated comparable sales lack creditability (Wis.
Ct. App.), 292

—Replacement cost, failure to disclose basis for
estimate (S.D. Miss.), 442

State of mind testimony impermissible (D.N.J.), 314

Stock drop litigation, valuation expert using
alternative investment methodology demonstrates
injury-in-fact to pursue class claims (E.D. Pa.), 209

VERMONT

Antitrust, thermostats, economic evidence improperly
denied at early stage of class action (Vt.), 5

Mandatory retirement age for state troopers,
conflicting proof on ability to perform job (Vt.), 393

VIDEOTAPES

Controlled substances, over prescribing, admission of
video showing proper patient exams harmless error
(6th Cir.), 10

Medical malpractice, projection of testimony on screen
(Tenn. Ct. App.), 394

VIRGINIA

Anesthesiologist qualifications, recent clinical practice
requirement satisfied by relevant and recent
experiences (E.D. Va.), 312

Forensic evidence, notice and demand requirement,
remanded for further proceedings (U.S., remand), 33

Mental competency, reversal of noncooperation lifts
bar against own expert (Va.), 579

w

WAIVERS

Attorney-client privilege, inadvertent waivers, analysis
of court rulings on Fed. R. Evid. 502, 94

Attorneys, conflict of interest, waiver must be
unqualified (Cal. Ct. App.), 411

WASHINGTON

Defamation, ethics standards testimony admissible in
prosecutor’s claims against ex-employer to establish
malice (Wash. Ct. App.), 92

E-discovery, defense expert right to hard drive copy
(Wash.), 337

Motorcycle circuit breaker defect, molten metal
analogy to spattered blood spatter fails Frye (Wash.
Ct. App.), 577

Slip-and-fall injury, accident reconstruction expert
testimony based on evidence in record admissible
(Wash. Ct. App.), 37

WASHINGTON, D.C. See DISTRICT OF
COLUMBIA

WEST VIRGINIA

Lay testimony, motor vehicle accident-caused
bruising, phlebotomist observation deemed (W.
Va.), 583

Statements against interest, expert on false confessions
rejected as confusing (W.Va.), 202

WHISTLEBLOWERS
Expert reports, untimely expert report barred (M.D.
Pa.), 57

WIRETAPS
Lay testimony, opinions based on experience and
training impermissible expert proof (4th Cir.), 440

WISCONSIN

Common knowledge, breach of contract claims, expert
not required (Wis.), 198

Drunk driving, conclusions based on preliminary
breath tests barred (Wis.), 81

Valuation, real property, outdated comparable sales
lack creditability (Wis. Ct. App.), 292

WORK PRODUCT

Discovery of expert communications allowed (Pa.
Super. Ct.), 486

Expert witness disclosure rule changes approved, 266;
rule takes effect, 588

Inadvertent waivers, analysis of court rulings on Fed.
R. Evid. 502, 94
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WORKERS' COMPENSATION

Impairment exception, ignoring proof of difficulty of
identifying individual high on marijuana results in
set aside of award (Kan. Ct. App.), 320

Judge improperly considered own experiences in
weighing inconsistent evidence (Tenn.), 65

Silica caused lung cancer, work history and biopsy
link sufficient (Tenn.), 34

WRONGFUL DEATH

Assisted living facility, arbitration of negligence
claims, detailed expert interrogatory deemed waiver
(N.C. Ct. App.), 530

Computer and cell phone search fails to satisfy Menke
standards (Fla. Dist. App.), 282

Crane defect, feasibility of alternative design lacking
(S.C. Ct. App.), 471

Hospitals, emergency room negligence, hospitals may
be held directly liability (Tenn.), 536

Inadequate supervision claim against medical center,
expert proof not required (N.C. Ct. App.), 195

Motor vehicle accidents. See MOTOR VEHICLES

Narcotic intoxication, analytical gaps in physician
testimony go to weight (5th Cir.), 174

Negligent hiring of nurse claim against hospital (Tex.
App.), 420

Neurotin-caused suicide, off-label use, economist
testimony on marketing allowed, testimony of FDA
worker involved in drug application allowed (M.D.
Tenn.), 228

Paxil, failure to warn of suicide risk, testimony relying
on class of drugs upheld, general warning
insufficient (S.D. Ind.), 206

Postoperative care, expert required (Tenn. Ct. App.),
473

Tasers

—LExpert testimony on narrow time frame between
shot and death raises question of fact (D. Colo.), 205

—Timing alone insufficient to allow trial (9th Cir.),
205

WYOMING

Affidavits, competency for estate planning purposes,
exclusion for failure to attach medical records
(Wyo.), 559



